EPA-R9-2015-010125 Production VOL004

- Document # ga2a037¢ 1s indexed to multiple sites.

The hardcopynof this document resides in the

A’bqndonaj Uranium Hyaes on Si-te ﬁle
NAVAJO .’\/z-xﬁ'un

FAUSER\SHARE\SDMS\FORM Sharget sheetsimultiple sites target.wpd

ED_000571_00003815-00001



EPA-R9-2015-010125 Production VOL004

—

oYy
N 3
e”

| oS . . SFUND RECORDS CTR
e o 2220278
NZA UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
S REGION IX
¢ prote® 75 Hawthorne Street
San Francisco, CA 94105-3901
2 7 JUL 1993 OFFICE OF THE

REGIONAL ADMINISTRATOR

CERTIFIED MAIL NO. P 243 065 039
RETURN RECEIPT REQUESTED

Dr. Ada Deer

Assistant Secretary - Indian Affairs
Bureau of Indian Affairs

United States Department of the Interior
M.S. 4140-MIB

1849 C Street, N.W.

Washington, D.C. 20240

Re: REQUEST FOR PAYMENT OF EPA COSTS
Bluewater Uranium Site (Navajo)
Superfund Removal Site No. 9TW3
Near Bluewater and Prewitt, New Mexico

Dear Dr. Deer:

I am writing in regard to cost sharing for the emergency
response cleanup at the Bluewater Superfund Site. .

BACKGROUND

Oon November 15 and 16, 1990, the EPA conducted a preliminary
radiological assessment at several abandoned uranium mining pits
located on three Native American Allottee parcels near Bluewater
and Prewitt, New Mexico. Based on this assessment, EPA subse-
quently determined that the release of gamma radiation and
hazardous substances from the pits presented an imminent and
substantial danger to public health, welfare and the environment.
A nearby Department of Energy parcel and a Cerrillos Land Company
parcel were found to pose a similar threat. EPA made this deter-
mination pursuant to the authority contained in § 104 of the
Comprehensive Environmental Response, Compensation and Liability
Act ("CERCLA"), as amended, 42 U.S.C. § 9604.

Later that month, on November 21, the Agency for Toxic
Substances and Disease Registry (ATSDR) issued a Public Health
Advisory which identified serious potential radiological hazards
affecting the health of the Native Americans living in the imme-
diate area of the Site. ATSDR recommended that this area be
evaluated for inclusion on the National Priorities List (NPL) for
remedial or removal activities.

Prior to commencing an emergency response action, EPA and
DOI worked together planning all the facets of the proposed
response including the sharing of the response costs. Your staff
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assured EPA that DOI would contribute a significant amount of

funding by means of an interagency agreement. However, a last
minute problem arose at the BIA headquarters level which, for

reasons- unknown to EPA, precluded DOI from signing the IAG at

that time.

Due to the imminent and substantial nature of the endanger-
ment posed by the Site, EPA determined that it was necessary to
begin the cleanup befcre resolving the cost sharing issue. EPA
conducted an emergency response action on the Native American
Allottee parcels between August 12, 1991, and September 21, 1991.
The total cost incurred by EPA for the work completed on the
Native American Allottee parcels was $581,521.44.

On October 2, 1991, the EPA responded to a letter by Mr. Ed
Cassidy, DOI’s Deputy Assistant Secretary for Policy, Management,
and Budget, regarding this matter. The EPA indicated at that
time that we would like to reach a mutually agreeable solution
with DOI for sharing the costs of this cleanup.

PROPOSAL

Over one year has passed since the removal ended, and the
cost sharing issue has not been resolved. I propose that we
share equally the cost of cleaning up the three Native American
Allottee Parcels at Bluewater. Since the total cost for the
cleanup was $581,521.44, we request that the Department of the
Interior contribute $290,760.22 as reimbursement for the cleanup
at the three Native American Allottee Parcels. Please find
enclosed a summary of the events which took place and EPA’s Site
Cost Recovery Documentation.

Please make arrangements  for payment within thirty (30)
calendar days. If you wish to discuss this matter, please call
me at (415) 744-1001, or contact Jeff Zelikson, the Director of
Region IX’s Hazardous Waste Management Division, at (415) 744- \
1730. For your information, all checks should be made payable to
the "U.S. EPA Hazardous Substance Superfund" established pursuant
to CERCLA in Title 26, Chapter 98, of the Internal Revenue Code,
and sent to: -

U.S. EPA - Region 9

ATTN: Superfund Accounting
P.0O. Box 360863M
Pittsburgh, PA 15251

A check and accompanying transmittal letter should clearly
reference the identity of the Site as:

Bluewater Uranium Site

(Navajo) Superfund Removal Site No. 9TW3
Near Bluewater and Prewitt, New Mexico
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We also request that a copy of your check and transmittal
letter, and any general questions you may have be directed to:.

William J. Weis III

Removal Enforcement Section, H-8-4

U.S. Environmental Protection Agency, Region IX
75 Hawthorne Street

San Francisco, CA 94105

(415) 744-2297

If you have any technical questions regarding the removal
. activities, please contact:

Terry Brubaker, Chief

Emergency Response Section, H-8-3

U.S. Environmental Protection Agency, Region IX
75 Hawthorne Street

San Francisco, CA 94105

(415) 744-2293

If you have any legal questions regarding this request for
cost reimbursement, please contact:

Linda Wandres

Senior Attorney for Indian Law Matters

Office of Regional Counsel, RC-1 '

U. S. Environmental Protection Agency, Region IX
75 Hawthorne Street

San Francisco, CA 94105

(415) 744-1359

Thank you for your time and attention to this matter.

Sincerely,

(VO RV
ohn Wise _,
Acting Regional Administrator

ENCLOSURES

cc: Sally Seymour,'Director
USEPA Superfund Enforcement Division

ED_000571_00003815-00004



EPA-R9-2015-010125 Production VOL004

ENCLOSURE 1

DETAILED BACKGROUND REGARDING EPA’S RESPONSE EFFORT |
AT THE BLUEWATER SITES

I. Location and Description of the Sites
) r

The Bluewater Uranium Mining Sites are located in the
central portion of western New Mexico, approximately five miles
west of Prewitt, New Mexico and 15 miles north of Grants, New
Mexico. The Bluewater Sites consist of three nearby abandoned
mining areas: the Brown-Vandever Mining Site, the Brown-Nanabah
Mining Site, and the Navajo-Desiderio Mine. The Brown-Vandever
and Brown-Nanabah Mining Sites are situated on four separate
parcels of land, which include two Indian allotment parcels
(administered by the Bureau of Indian Affairs [BIA]}), one
privately owned parcel (the mineral rights to which are owned by
a subsidiary of the Santa Fe Pacific Railroad Company), and one
Federal parcel, which is administered by DOE. The Desiderio
Mining Site consists of one additional parcel of Indian allotment
property. Together, the Sites encompass approximately 155 acres
of land. :

II. Historic and Present Use of the Sites

In the past, the land at the Bluewater Sites was used
primarily for rangeland grazing and uranium mining. Reports
indicate that mining operations at the Brown-Vandever and Brown-
Nanabah Mining Sites began in the early 1950’s, following a
Navajo shepherd’s discovery of uranium-bearing outcrops at the
foot of Haystack Butte. Mining operations continued at the
Bluewater Sites for approximately 30 years. These operations
included both open pit surface mining and underground mining
through numerous mine shafts in and around Haystack Butte. The
overburden which was blasted and removed from the ground in the
open pit mining operations was typically dumped in large waste
piles near the pits. Furthermore, the subsurface miners
frequently created additional piles of uranium-containing waste
from mined ore that had been brought to the surface, but was -
later judged to have a uranium content too low for milling.

Mining operations at the Bluewater Sites ceased in 1981,
when the worldwide price of uranium fell to a level that made
continued mining unprofitable throughout the Grants-Ambrosia Lake
district. To EPA’s knowledge, few formal reclamation efforts were
undertaken to dispose of the mining wastes at the Sites following
the cessation of mining activities. Instead, the mine tailings
and other mining wastes at the Sites have remained on the land,
virtually untouched, until the present time. The dry climate and
lack of chemical weathering at the Sites has contributed to the
longevity of the waste piles.

1
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Since 1981, the land at Bluewater has been utilized
primarily for the grazing of sheep and other animals. Several
Navajo families, including approximately 40 individuals,
presently live and graze their livestock within 1/4 mile of the
Brown-Vandever and Brown-Nanabah Sites. Moreover, it has been
reported that local children often play in the mined areas, and
"have been seen climbing on and about the piles of abandoned
uranium mine waste.

- Until recently, there were no restrictions or barriers to
prevent the local population or livestock from gaining access to
the abandoned mine areas and mining wastes at the Sites. As will
be discussed below, however, within the last two years, EPA has
taken action to cover and restrict access to all areas on the
five Bluewater parcels that were found to present a serious
threat to public health, welfare, and the environment.

IIY. Identification of Health Hazards at the Sites

EPA Region 9 first became aware of the potential health
hazards at the Bluewater Mining Sites in October 1990. On
October 3, the Agency for Toxic Substances and Disease Registry
(ATSDR) notified the Region 9 Emergency Response Section (ERS) of
potential health hazards that ATSDR had determined might be asso-
ciated with the abandoned uranium mines at the Brown-Vandever,
Brown-Nanabah, and Navajo-Desiderio Mining Sites. Following
several Site visits, and after collecting a limited amount of
data, ATSDR issued a Public Health Advisory concerning the Sites
on November 21, 1990, pursuant to Section 104 (i) (6) (H) of CERCLA.
ATSDR issued this Health Advisory (Attachment 1) to the Bureau of
Indian Affairs (BIA), EPA, the Indian Health Service (IHS), the
Navajo Nation, the State of New Mexico, and the general public.
The area of land covered by the Public Health Advisory consisted
of the five parcels referenced above, and thus included the
Brown-Vandever, Brown-Nanabah and Navajo-Desiderio allotments.

The Public Health Advisory concluded that the Bluewater Min-
ing Sites may pose a significant threat to human health because -
of the presence of radioactive mine waste and protore on and
about the Sites, physical hazards at the Sites, and the potential
for heavy metal contamination in the vicinity of the abandoned
mines. The Advisory recommended that EPA conduct follow-up data
collection activities promptly to determine the extent of the
héalth threat posed by the Sites. Finally, the Advisory con-
cluded that if EPA’s data confirmed that an imminent radiation
health hazard existed at the Sites, EPA should take appropriate
remedial action "in the most expeditious manner" to mitigate the
endangerment that the Sites pose to area residents.

]
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IV. EPA’s Site Assessment Effort _at the Bluewater Sites-

Following ATSDR’s initial contact with EPA in October 1990,
the Region 9 Emergency Response Section was tasked to assess the
present radiological and geochemical conditions at the Bluewater
Sites. The goal of EPA’s effort was to determine whether an '
emergency response action was warranted to control the actual or

* threatened release of hazardous substances at the Sites. On

November 15-16, 1990, the ERS staff (assisted by staff from the
EPA Office of Air and Radiation in Washington, D.C.) conducted a
Site assessment on the five Bluewater’ parcels. :

As part of this assessment, the ERS staff conducted a field
gamma survey, taking measurements at both waist and ground.
levels. Waist level radiation measurements are indicative of
human exposure levels, whereas ground level contact measurements
suggest the emission rate of radioactive materials from the soil.
In addition to the radiation survey, the ERS staff also collected
water and soil samples on and about the Sites to test for the
presence of radionuclides and heavy metal contamination. All ERS
activities were coordinated with ATSDR, IHS, and the Navajo
Superfund Program. :

The ERS staff found that the radiation levels in the
vicinity of the Sites greatly exceeded background levels. While
ground level background readings were found to range from 11 to
20 microroentgens per hour (Ur/hr), ground level readings of over
1,000 Ur/hr were recorded on-Site. Similarly, waist-level
measurements of up to 750 Ur/hr were recorded in the immediate
vicinity of the Sites, whereas background levels had been found
to range from 11 to 15 Ur/hr. In addition, elevated
concentrations of radium and uranium isotopes were also detected
in on-Site soils at levels up to 260 and 300 picocuries per gram
of soil (Pci/qg), respectively. The Site assessment data obtained
by EPA are documented in the Preliminary Assessment Gamma Survey
and Laboratory Data Report for the Bluewater Sites (Attachment
2). Once EPA had obtained the data for the Sites, the Agency
immediately disseminated its findings to DOI and the other
Federal and Tribal agencies that had received copies of the ATSDR
Public Health Advisory.

V. Creation of an Interagency Task Force to Determine
the Appropriate Response Action at the Bluewater Sites

. On January 30, 1991, three DOI Environmental Affairs
Officers (Ray Churan from Albugquerque, Bill Allen from San
Francisco, and Mary Josie Smith from Washington) met with several
representatives from the EPA Region 9 Field Operations Branch
(including Branch Chief Don White, Emergency Response Section
Chief Terry Brubaker, Removal Enforcement Section Chief Caroline
Ireson, and other ERS staff members) to discuss the Bluewater
Sites. At that meeting, the DOI group proposed that an Inter-

3
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agency Task Force be established, to ensure close coordination
and cooperation among all of the Federal and Tribal agencies that
would be involved in the response activities at the Sites. EPA
strongly supported DOI’s recommendation to create an Interagency
Task Force, and all who were present at the meeting confirmed
their interest and commitment- to work together to resolve the
problems at Bluewater. As discussed below, all five Bluewater
parcels were subsequently remediated within the framework
established by this Task Force.: :

Following EPA’s compilation of data from the Bluewater
Sites, DOI convened a second meeting of the agencies involved in
the Bluewater response effort in Albuquerque on April 8, 1991.
The purpose of that meeting was to discuss possible response
options for the Bluewater Sites. Although EPA was not able to
attend this meeting (due to severe travel restrictions), DOI,
BIA, IHS, and BLM met as planned to discuss the overall
situation. Those agencies concluded that based on the data
obtained at the Sites, an emergency response action was both
necessary and appropriate. The Task Force members who were
- present at the meeting also decided that of all of the Federal
agencies involved, only EPA could respond to the danger posed by
the Sltes in a timely and effective manner.

Immediately follow1ng the April 8 meetlng, DOI informed EPA
of the conclusions reached at that meeting. At that time, DOI
representatives also told EPA Region 9 that the Department would
be able to provide at least some portion of the funding necessary
to conduct response activities on the allotted portion of the
Bluewater Sites. However, DOI further stated that it would
likely take a considerable amount of time for the Department to
secure the funding in question, and transfer those funds to EPA.
Overall, however, DOI assured EPA in the late spring of 1991 that
funding would be forthcoming from the Department to support the
Bluewater response effort.

Thereafter, in a memorandum dated May 24, 1991 (Attachment
3), DOI invited all of the agencies that were involved in the
response effort to meet in Grants, New Mexico on June 3, 1991.
The stated purpose of that meeting was to:

1) Visually 1nspect the abandoned uranium mlnlng areas
referenced in the ATSDR Public Health Advisory;

2) Discuss the data obtained by EPA durlng its Site
assessment effort;

3) Determlne the "Time Critical Actions" that EPA could
take to address the health and safety concerns
identified at the Sites; and

[
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4) Explore cooperative Federal Agreements to accomplish
these "Time Critical Actions."

The representatives of the various agencies met as scheduled
on June 3, 1991. Ten of the individuals present at that meeting
were there on behalf of either DOI or BIA. Following a discus-
sion of the Site assessment data, the agencies involved in the
response effort reached a consensus regarding the response effort
to be conducted at the Sites. A summary of the response activi-
ties that the Federal and Tribal agencies agreed upon for the
Bluewater parcels is set forth below:

Phase 1: ' Apply an earthen cover to reduce gamma radiation
emissions and potential radionuclide migration -
from each parcel.

Phase 2: Fill, seal, and cap mine adits, inclines and
ventilation shafts to reduce the migration of
radon gas from such openings.

Phase 3: Revegetate reclaimed areas and post warning
signs as necessary.

By early June, the Interagency Task Force had also reached a
general agreement concerning the role that each agency would
assume with respect to the emergency response action at the
Sites. Specifically, the parties agreed as follows:

Removal # 1: The DOE held Parcel: Sec. 13, T 13N, R 11W.
DOE informed the Interagency Task Force that it would assume
responsibility as the Federal On-Scene Coordinator of the
DOE/Federally held land. DOE would urge its lessee, George
Warnock, President of Todilto Exploration and Development
Corporation, to remediate the land. This failing, DOE would
conduct the response itself or enter into an Interagency
Agreement (IAG) with EPA, through which the EPA would
remediate the DOE parcel, and DOE would reimburse the EPA
for Site response costs. '

Removal # 2: The Privately held Parcel: Sec. 19,'T 13N, R
10W. The EPA informed the Interagency Task Force that it
would assume responsibility as Federal On-Scene Coordinator
of the privately held land. EPA would conduct a search of
available information to determine the past and present
owners (i.e., potentially responsible parties, PRPs) with
respect to the Site. If any PRPs were identified, EPA would
issue an Administrative Order under Section 106 of CERCLA,
which would require those parties to perform specified
response actions at the Site. If no viable PRPs were
identified, it was agreed that EPA would conduct the
response action itself, with the cost of remediation to

be borne by the Superfund

5
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Removal # 3: The Three Native American Allottee Parcels:
Sec. 18, .T 13N R 10W, Allottee 077031, Brown Vandever;
Sec. 24, T 13N R 11W, Allottee 059419, Nanabah Vandever;
Sec. 26, T 13N R 10W, Allottee 059387, John Desiderio.
Since their first meeting in January 1991, DOI and EPA had
~agreed to work together expeditiously to remediate the
hazardous substances present on the three Native American
Allottee parcels. At the June 3 meeting, EPA informed the
Interagency Task Force that it would undertake a PRP search
for any former, viable mining company operators with respect
to the allotment parcels. If any PRPs were identified, EPA
would issue an administrative order under Section 106 of
CERCLA, which would require those parties to conduct the
response activities at the Sites. If no viable PRPs could
be identified, however, both agencies pledged their intent
to enter into an Interagency Agreement for the response
effort, through which they would share the cost of the
Emergency Response Action on the three Native American
allottee parcels.

VI. EPA’s Determination of Threats to Public Health, Welfare
and the Environment

Radiation is a known carcinogen, mutagen, and teratogen.
Exposure to elevated gamma radiation is known to cause cancer,
cataracts, and shorten the life span of affected individuals.
Moreover, uranium and several of its decay daughters are alpha
emitters. The inhalation of radionuclides that are alpha
emitters exposes an affected individual’s internal organs to
damaging alpha radiation. Furthermore, once ingested, alpha
enitters may become trapped within the body and can cause severe
organ damage as well as certain genetic defects.

Based on the data obtained by ATSDR and the EPA Emergency
Response Section, and subsequent discussions between ERS, ATSDR,
and the EPA Office of Air and Radiation, Region 9 concluded that
the release and threatened release of hazardous substances from
the uranium mine pit surfaces, mining overburden, and abandoned
ore debris at the Bluewater Sites presented an imminent and
substantial endangerment to public health, welfare, and the
environment. ‘ '

The Region’s conclusion was formally stated in an Action
Memorandum dated June 7, 1991, which was approved by the
Hazardous Waste Management Division Director on June 13, 1991
(Attachment 4). Through that Action Memorandum, the Region
determined that a removal action was necessary: (1) to reduce
surface emissions of gamma radiation at the Sites to less than
165 ur/hr (150 ur/hr above background levels), in accordance with
the recommendations of the National Council on Radiation:
Protection and Measurements (NCRP); and (2) to restrict public
access to the Sites through the posting of warning signs.

6
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Due to the serious potential health hazards associated with

the radiation and radionuclide levels found at the Sites, EPA
concluded that the proposed removal action should begin as soon
as possible. :

While the EPA Action Memorandum focused primarily on the
threat that the Bluewater Sites posed to human health and
welfare, the Memorandum also concluded that the elevated
emissions of gamma radiation and the radionuclides that were
present at the Sites might adversely effect the local biota and
wildlife. 'Moreover, the Action Memorandum noted that since the
land in question was being utilized primarily for grazing
purposes, radionuclides in the soil might be entering the food.
chain, as grazing livestock ingest contaminated biota. The
memorandum concluded that over a period of time, this food chain
link might prove to have deleterious consequences, not only for
the livestock involved, but also for the individuals who eat
animals that have grazed in the vicinity of the Sites.

VII. EPA’s Response to the Imminent and Substantial
Endangerment Presented by the Bluewater Sites

Following the Division Director’s approval of the Bluewater
Action Memorandum on June 13, 1991, the Region sought concurrence
on its proposed action from the EPA Office of Emergency and
Remedial Response (OERR) in Washington, D.C. Pursuant to OSWER
Directive 9360.0-19, Headquarters’ concurrence was required in
this case (which was considered "nationally significant") since
the proposed removal was to be conducted partially on Indian
lands and since the action involved mining and radiation issues.
On July 26, the Director of OERR concurred on the Region 9 Action
Memorandum. With Headquarters’ approval in hand, the Emergency
Response Section prepared to conduct the response action.

As discussed below, however, the type of action that EPA.
ultimately took in responding to the release and threatened
release of hazardous substances at each of the Bluewater Sites
was dependent on the ownership status of each affected parcel.
EPA’s overall response action at the Bluewater Sites is docu-
mented and described in the EPA Federal On-Scene Coordinator’s
Report: Bluewater Uranium Mine Sites; Prewitt, Navajo Nation,
New Mexico; Augqust 11 - September 19, 1991 (Attachment 5).

A. SUMMARY OF REMOVAL # 1: THE EMERGENCY RESPONSE
~ CLEANUP ON THE DOE PARCEL

Under Executive Order 12580, which was signed by President
Reagan on January 23, 1987, Executive agencies have been
delegated the authority to conduct "non-emergency" removal
actions at the Federal facilities under their jurisdiction.
Furthermore, pursuant to Section 2(d) of the Executive Order, DOE
and the Department of Defense have been delegated the additional

2
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authority to conduct certain emergency removal actions at the
facilities that are under their "jurisdiction, custody or
control." :

Based on the provisions of Executive Order 12580, EPA had
limited authority to respond to the release and threatened
release of hazardous substances on the Bluewater parcel that was
administered by DOE. '

In May 1991, EPA notified DOE of the significant health
threat posed by the Bluewater Sites and the need for a response
action to be conducted on the DOE portion of the Sites. DOE
acknowledged that the land in question was under that Depart-
ment’s "jurisdiction, custody, or control," and therefore, that
DOE was responsible for conducting the removal in accordance with
the standards established by EPA.

In July 1991, DOE. contacted George Warnock, the lessee of
the mineral rights to the Site, with the apparent goal of having
his company, Todilto Exploration and Development Corporation
(TEDC), conduct and/or pay for the removal action at the Site.
Thereafter, on July 15, the EPA issued a Notice of Potential
Liability to Mr. Warnock, pursuant to §107(a) of CERCLA
(Attachment 6). TEDC had operated both a surface pit mining and
an underground mining operation at the DOE Site since 1975.
Through its General Notice Letter, EPA requested that Mr. Warnock
‘undertake specified cleanup actions with respect to the Site.

In response, Warnock sent a strongly worded letter to DOE on
July 31, 1991, claiming that the DOE Site posed no threat to
human health, and therefore, that DOE would have no jurisdiction
for closing the open vents and shafts on the parcel. Warnock’s
letter further asserted that the closure of the openings by DOE
in response to EPA’s correspondence would constitute a "taking"
of TEDC’s property interest without just compensation.

In early August, DOE attempted to work with TEDC to gain
that corporation’s acceptance of its proposal to close the
existing mine openings at the Site. TEDC responded, in part, by
seeking a covenant not to sue from DOE. However, the Department
would not agree to release the corporation from liability
pursuant to the environmental requirements specified in its
lease. As a result, the negotiations between the parties broke
down, .and on August 23, 1991, TEDC notified DOE that in addition
to filing a "takings" claim against the Department, the firm
would demand an administrative hearing on the issue of the
- closure of the mine shafts.

On September 11, DOE first notified EPA in writing that it
had encountered "a potential legal problem with the corrective
action to be performed" at the DOE Bluewater Site. At that time,

8
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DOE concluded that "it would not be prudent for DOE to perform
the corréctive action as long as Todilto still has a leasehold
interest in the property."

Thereafter, on October 25, 1991, the DOE responded to Mr.
Warnock’s inaction by raising TEDC’s corporate performance bond
under the lease to $200,000, and demanding payment of the firm’s
unpaid royalties of $40,000, for the period from 1988 through
1991. 1In a strongly worded letter to DOE on November 18, 1991,
Mr. Warnock stated his refusal to comply with DOE’s demands. In
‘response to Mr. Warnock’s correspondence, the DOE contract office
determined on December 30, 1991 that TEDC was in breach of its
lease, and thus ordered the lease cancelled.

On January 16, 992, Mr. Warnock appealed the DOE contract
officer’s decision to the DOE Board of Contract Appeals (BCA).
After many months of discovery and other legal proceedings, the
BCA ultimately dismissed George Warnock’s claim on August 8,
1992.

Thereafter, on October 20, 1992, the DOE entered into an
Interagency Agreement with the EPA to procure emergency response
site stabilization and mine reclamation services from the Agency.
The cost to DOE was $275,000. A full description of the activi-
ties conducted by EPA on the DOE parcel (which were consistent
with the recommendations of the Interagency Task Force) is
included in the Interagency Agreement Executed by EPA and DOE in
October /November 1992 re: Mine Reclamation Services at the
Department of Energy Bluewater Uranium Mining Site (Attachment
7). The EPA Federal On-Scene Coordinator’s Report, Department of
Enerqgy, Bluewater Uranium Mine Parcel, Prewitt, New Mexico
(Attachment 8), constitutes EPA’s final report on the DOE Site.

A brief description of the services and activities performed
by EPA on the DOE parcel (through a Native American constructlon
contractor) is as follows:

EPA Services Performed

1) Conduct preliminary pre-cover 50’ X 50’ X 3’ gamma ray
survey, and create contour map;

2) Cover, grade, and slope all elevated gamma mining areas
with clean fill and topsoil;

3) Backfill all adits with protore, then seal with

-~ concrete;

4) Backfill, then plug all mine vent shafts with concrete,

5) Provide OSHA air monitoring;

6) Slope and revegetate all disturbed ground surfaces;

7) Conduct post-cover Gamma Ray Survey (50’ X 50’ X 3’) and
create contour map; and '

8) Provide biweekly progress reports and final report.

S
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N

B. SUMMARY OF REMOVAL # 2: THE EMERGENCY RESPONSE
CLEANUP ON THE PRIVATELY OWNED PARCEL

In accordance with normal procedures, EPA conducted a search
for Potentially Responsible Parties (PRPs) with respect to the
Bluewater Sites in early 1991. Based on the evidence obtained
during that search, EPA determined that the Santa Fe Pacific
Railroad Company (SFPR) and several predecessor and/or related
corporations, including the Atchison, Topeka, and Santa Fe
Railway Company (ATSF) and. the Cerrillos Land Company, had owned
either the surface rights or the mineral rights to a portion of
the Bluewater Sites from 1950 to the present time. Based on this
conclusion, EPA issued a Notice of Potential Liability pursuant
to Section 107 (a) of CERCLA to the Santa Fe Pacific Mining
Company on June 19, 1991 (Attachment 6).

After approximately two months of discussions regarding
SFPR’s liability and corporate. history, EPA issued a Unilateral
Administrative Order to the three related corporations on July
29, 1991, pursuant to Section 106 of CERCLA. See Attachment 9.
That Order required the Respondents to take prompt action
(consistent with the recommendations of the Task Force) to: (1)
define and delineate all areas within the Site where radiation
emnissions exceeded a specified level; (2) develop and implement a
plan to reduce all such emissions to an approved level; and (3)
post warning signs to advise area re51dents of the rad1010g1ca1
hazards posed by the Slte.

Cerrlllos Land Company (CLC) accepted the role of lead PRP
and agreed to comply with the EPA §106 order. CLC submitted its
work plan to the EPA On-Scene Coordinator on August 25, 1991.
The work plan was subsequently revised and later approved on
August 30, 1991. On August 30, 1991, CLC mobilized its contrac-
tor, Taylor. Excavation Company. EPA provided emergency response
oversite during the PRP cleanup.

Beginning on September 4, 1991, Taylor Excavation Company
followed the approved work plan and conducted the necessary earth
moving activities to reduce the gamma radiation to below 50
Ur/hour. Taylor completed its cleanup and remediation activities
at the Site on October 23, 1991.

C. SUMMARf OF REMOVAL # 3: THE EMERGENCY RESPONSE
CLEANUP ON THE THREE NATIVE AMERICAN ALLOTTEE PARCELS

Based on the agreement reached by the Interagency Task

. Force,; EPA conducted a separate PRP investigation with respect to
the allotted parcels at the Bluewater Sites. 1In this investiga--
tion, the EPA staff conducted an extensive document search
through the McKinley County Recorders Office Land Records, the
New Mexico Bureau of Mines and Mineral Resources archive files,
.and the Bureau of Indian Affairs Realty Area Office files and

10
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archived files. EPA investigators also conducted interviews with,
Virginia T. McLemore of the New Mexico Bureau of Mines and
Mineral Resources; William Chenowith, an Atomic Energy Commission
historian; several DOE officials; and representatives from both
the New Mexico Secretary of State’s office and the New Mexico
Corporate Commission. The following companies were identified by
EPA as having an historic mining connection with the three Native
American allotments in question:

Sutton-Thompson-Williams Mining Company

Williams Mining Company

Federal Uranium Company of Utah

Mesa Mining Company

Cibola Mining Company

Glen Williams Mining Company

Amiran Limited Mining Company

Hanosh & Mollica Mining Company

Santa Fe Uranium Company (not to be confused with Santa Fe
Pacific Mining Company)

A subsequent EPA investigation revealed that none of the
above-referenced mining companies were solvent at the time of the
planned response effort. In addition, none of those firms were
presently listed in the various state and commercial corporate
data bases such as those maintained by the New Mexico State
Corporate Commission, Prentice Hall’s "On line" Public Informa-
tion Service, and the Dunn & Bradstreet, Inc. Consolidated
Report. Based on the available information, EPA -and DOI soon
realized that no viable PRPs could be identified with respect to
the Sites. Therefore, the agencies recognized that they would
have to work together to conduct and pay for the cleanup of the
allotted parcels.

1. EPA’s Efforts to Negotiate an Interagency Aqreement with BIA

As indicated above, in January 1991, DOI and EPA began to
work cooperatively together to address the health and environ-
mental hazards posed by the Bluewater Sites. Specifically, the
two agencies worked closely together to determine the extent of
endangerment which the Bluewater Sites posed to nearby residents,
and thereafter, to design and implement reclamation activities at
the Sites! During the Site assessment process, DOI representa-
tives assured EPA on several occasions that the Department would
make a financial contribution to the remediation of the allotted
parcels, paying roughly half of the response costs to be incurred
at those Sites. 1In making these representations, the DOI staff
referred on several occasions to the Department’s. funding
authority under the provisions of the Snyder Act, 25 U.S.C.
Section 13. EPA, in turn, assured DOI that it would perform the
entire Site cleanup, and pay for the remaining half of the
response costs pursuant to the provisions of CERCLA.

11
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During late spring of 1991, the EPA Region 9 and DOI staff
tentatively agreed to develop and utilize an Interagency
Agreement as a vehicle for specifying each agency’s role and
responsibilities with respect to the proposed removal action.
After several months of discussions regarding the specific.terms
of an IAG, EPA Region 9 sent a draft agreement (which was based
largely on language developed by DOI) to the Department on July
15, 1991. 1In an accompanying letter to Mr. John Schrote,
Assistant Secretary Designate for Policy, Management, and Budget,
Region 9 formally requested that DOI "assist EPA by providing
‘financial support" for EPA’s proposed response activities on the
Bluewater allotted parcels (Attachment 10).

While the Bluewater Interagency Agreement was being
transmitted to DOI Headquarters in Washington, D.C., the EPA On-
Scene Coordinator was mobilizing the EPA Emergency Response Team
and the Regional Engineering and Analytical Contractor. ' From
EPA’s perspective, autumn was- fast approaching, and therefore,
the amount of time that would be available to revegetate the land
following Site remediation was dwindling with each passing day.
In light of the time pressure brought to bear by the upcoming
change of season, by mid-July EPA was finalizing the LCC
Construction Company contract, and all emergency response
timetables were drawn up and approved at this time. During this
period, ATSDR and the Navajo Nation Superfund Office also began
to implement their Community Health Education program with
respect to the Site, and the families who lived in the mining
areas were informed that a removal action was imminent. 1In
addition, by this time, members of the regional and national
media had begun to focus some attention on the environmental
equity issues presented by the Site.

~From mid-July through early August, EPA continued its
efforts to finalize negotiations involving the IAG. 1In this
regard, EPA attempted to be as responsive as possible to
liability concerns that were then raised by the Department’s
regional staff. Most notably, EPA did not ask DOI to share in
the cost of the response action, or acknowledge liability in any
way, based on the provisions of CERCLA or other environmental
statutes. Rather, EPA tried to respond to DOI’s concerns by
adding specific language to the IAG which referenced the
Department’s funding authority under the Snyder Act, in lieu of
CERCLA. Furthermore, at a latter stage of negotiations, EPA
offered to revise the IAG to incorporate any alternate language
that DOI might suggest. Regrettably, however, these efforts on
the part of EPA were apparently not sufficient to enable DOI to
sign the proposed agreement.
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2. EPA Decides to Proceed With the Removal Action After DOI
Declines to Participate in Site Response Activities

As indicated above, during its ongoing discussions with DOI,
EPA was subject to increasing pressure to take prompt and
effective response action to abate the imminent and substantlal
hazard that the Bluewater Sites continued to pose to public
health and the environment. Throughout the period in which most
of these discussions occurred, EPA believed that DOI was
interested in sharing responsibility for the response costs at
Bluewater, and that the IAG negotiations would ultimately yield
an agreement that would be acceptable to both agencies. :

However, in a conference call on August 1, 1991, several
representatives from DOI headquarters informed EPA that they had
neither heard of nor approved of the Bluewater IAG prior to EPA’s
transmittal of that document in Region 9’s July 15 letter to John
Schrote. Furthermore, they indicated during the call that DOI
would not agree to participate as a signatory to the proposed
IAG. Instead, the Department proposed that DOI (rather than EPA)
be allowed to perform the planned removal activities on the
allotted Bluewater parcels.

After considering DOI’s proposal, Region 9 stated that it
was open: to having DOI conduct the removal action on the allotted
parcels in lieu of EPA. However, since Region 9 had planned to
mobilize its contractor during the early part of the following
week (August 5-9), EPA stated unequivocally that 'if DOI wanted to
perform the response work in question, it would need to: (1) make
a firm commitment to do so by August 5; and (2) begin the
necessary work on or about August 12, -to avoid further delay and
endangerment of the local population. Finally, Region 9
indicated that if DOI could not provide the required assurance
(to conduct the removal action) by August 5, EPA would proceed
with its previous plan to conduct the response activities on the
allotted portion of the Bluewater Site.

-  The EPA has responsibility under the National Contingency
Plan to determine the willingness and the capability of a party
to respond to a release. As indicated above, on August 1, 1991,
EPA gave DOI five days to commit to, and provide EPA with a
cleanup plan for, the response action to be conducted by DOI on
the three allotted parcels at Bluewater. However, the August 5th
deadline arrived and passed with no response from DOI.
Thereafter, when EPA finally spoke with a DOI representative on
August 6, the Department still could not make a firm commitment
to initiate the work at the Site promptly. Instead, EPA was then
informed that due to budget constraints, DOI would need to obtain
funding approval from Congress in the form of a line item budget
increase before it could commit to perform the work in question.
While the DOI representative estimated that DOI could probably
obtain such funding approval within one to two weeks, EPA simply

13
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had no assurance during the critical week of August 5-9 that DOI
would be able to initiate the proposed response action within a
reasonable time frame, given the fast approaching winter season.

Thereafter, one day before the site mobilization effort was:
to commence, EPA received a faxed letter from Mr. Ed Cassidy,
DOI’s Deputy Assistant Secretary for Policy, Management, and
Budget (Attachment 11). Mr. Cassidy’s letter indicated that DOI
was willing to undertake certain cleanup activities at the
Bluewater Sites, pursuant to the authority of the Snyder Act.
However, the letter specified that DOI’s response would be based
on that agency’s interest in eliminating certain safety hazards
(i.e., open mine shafts and pits), and thus implied that DOI
would not otherwise respond to the serious radiation hazards
posed by the Site. Moreover, Mr. Cassidy’s letter indicated that
the Department bore no responsibility or liability under CERCLA
in connection with the Bluewater Site. Mr. Cassidy underlined
this point in his letter and cited two legal cases in support of
his position.

By the time EPA received Mr. Cassidy’s letter, Region 9 was
finalizing its plans for the proposed removal action. Mr.
Cassidy’s letter did not give EPA any reason to cease its
preparations for the planned response action, since that letter
did not voice a clear commitment on the part of DOI to undertake
the necessary response action within the required timeframe.
Moreover, as indicated above, the scope of the cleanup activities
that DOI stated that it was willing to undertake appeared to have
narrowed considerably between the time of Region 9’s last
telephone discussions with DOI and the date of Mr. Cassidy’s
letter.

Since DOI had not agreed to perform all of the response
activities specified in the EPA Action Memorandum, and since
Region 9 had no assurance that DOI would be able to undertake any
removal action expeditiously at the Site, EPA felt that it had
little choice at that time but to proceed on schedule with the
- proposed removal action. Given the serious health hazards that
the Site continued to pose to nearby Navajo residents, and the -
need for prompt action to abate those hazards prior to the onset
of the winter season, Region 9 proceeded to finalize the Site
mobilization schedule, and commenced the emergency response
action for the allotted parcels five days later, on August 11,
1991. EPA’s rationale for conducting the response action (in
lieu of waiting for DOI’s funding approval) was discussed in
detail in a reply letter from EPA to Ed Cassidy, dated October 2,
1991 (Attachment 12). That letter also continued to seek DOI’s
participation in an IAG, to provide financial assistance for the
Bluewater response activities. Unfortunately, however, Region 9
has yet to receive a reply to its October 1991 letter to DOI. As
discussed below, EPA successfully completed the cleanup on the
allotted parcels by late September 1991.

14
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3. ' The Conduct of the Removal Action for the Allotted Parcels

During the June 3 Interagency Task Force meeting, DOI had
apprlsed the EPA On-Scene Coordinator of the availability and
unique expertise of the Laguna Construction Company (LCC), which
is a wholly-owned Native American construction company. LCC was
established with the assistance of the Pueblo of Laguna and the
BIA. LCC had significant experience in mine reclamation and was
then concluding a mine reclamation project at the Jackpile
Uranium Mine, which was the world’s largest open-pit uranium
mine. In its work at Jackpile, LCC had built up an outstanding
track record, successfully moving over 11,800,000 cubic yards
(350 billion pounds) of earthen material. In addition, DOI
pointed out that LCC was a wholly-owned, small, minority
business. Soon after DOI’s timely referral, EPA entered into a
site-specific contract with Laguna Construction for the Emergency
Response Action on the Bluewater allotted parcels.

PHASE 1: : K

Phase 1 activities commenced on August 12, 1991. Rob
Bornstein, the EPA On-Scene Coordinator; Art Ball, the
representative from the EPA Emergency Response Team (ERT) in
Cincinnati; and Jerry Gaels and Ken Munney from REAC (the EPA
Regional Engineering and Analytical Contractor) laid out 50-foot
grids over all of the exposed mining pits and overburden piles
within Sections 18, 24, and 26. Ground level and waste level
readings were collected. Next, LCC performed a ground contour
survey. That information was collated, and a working contour map
was then created.

PHASE 2:

Phase 2 activities commenced on August 19, 1991. LCC
mobilized its heavy reclamation equipment and began to push and
cut the large piles of overburden material with their D-9 dozers.
Clean fill (with gamma readings of less than 20 Ur/hr) was
stockpiled and used as final cover material. Large mined-out
uranium pits and all open adits were first filled to slightly
below grade and sampled to assure that gamma levels were below 50
Ur/hr. Once the desired gamma level was achieved, each area
received a final cover suitable for revegetation and was then
recontoured to achieve proper drainage. Utilizing the reclama-
tion scheme described above to reduce gamma radiation emissions
and potential radionuclide migration, LCC completed the removal
work on Section 24 on August 27, 1991; the work on Section 18 on
August 27, 1991; and the work on Section 26 on September 18,
1991. LCC demobilized on September 19-20, 1991. A detailed
summary of the Site response activities performed by LCC 1is
contained in the EPA Federal On-Scene Coordinator’s Report,
Bluewater Uranium Mine Sites, Prewitt, Navajo Nation, New Mexico,
August 11 - September 19, 1991 (Attachment 5), at pages 24-32.

s
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PHASE 3:

Phase three activities commenced in early September 1991
with the posting of multilingual "Radiation Warning Signs."
Signs written in Navajo, Spanish, and English were placed along
the perimeter of each reclaimed area. Thereafter, on September
18, 1991, EPA’s subcontractor, the James Ranch company, began to
conduct revegetation activities. Each reclaimed area was disked
and drill seeded using.a mixture of native grasses. James Ranch
completed its work and demobilized by September 21, 1991. The
total area reseeded in this phase was 70 acres.
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ATTACHMENTS TO ENCLOSURE 1
DETAILED BACKGROUND REGARDING EPA’S RESPONSE EFFORT
AT THE BLUEWATER SITES

Attachment 1 Agency for Toxic Substances and Disease Registry
Public Health Advisory; dated November 21, 1990

Attachment 2 EPA’s Preliminary Assessment Gamma Survey and
. Laboratory Data Report for the Bluewater Sites

Attachment 3 DOI Memorandum dated May 24, 1991: Invitation to
Meeting on Abandoned Uranium Mines, Navajo Lands,
June 3, 1991, Grants, New Mexico; Draft Agenda;
Agenda for the Meeting; and Attendance Roster

‘Attachment 4 EPA Memorandum dated June 7, 1991: Request for
Removal Action Approval at the Bluewater Uranium
Mine Sites, Prewitt, Navajo Nation, New Mexico

Attachment 5 EPA Federal On-Scene Coordinator’s Report,
: ' Bluewater Uranjium Mine Sites, Prewitt,
Navajo Nation, New Mexico, Auqust 11 -
September 19, 1991

Attachment 6 EPA General Notice Letters Issued Pursuant to
Section 107(a) of CERCLA, Informing Parties of
Their Potential Llablllty With Respect to the
Bluewater Sites

Attachment 7 Interagency Agreement Executed by EPA and the
Department of Energy in October/November 1992:
Mine Reclamation Services at the Department of
Energy Bluewater Uranium Mining Site

Attachment 8 EPA Federal On-Scene Coordinator’s Report,
Department of Enerqy, Bluewater Uranium Mine
Parcel, Prewitt, New Mexico, Site ID 6M;
dated December 14, 1992

Attachment 9 EPA Administrative Order Issued to the
© Cerrillos Land Company, the Santa Fe Pacific
Mining Company, and the Atchison, Topeka and
Santa Fe Railway Company Pursuant to Section
106 of CERCLA; dated July 29, 1991

Attachment 10 EPA Letter to Mr. John Schrote, Assistant
Secretary Designate for Pollcy, Management
and Budget, Dated July 15, 1991, re:
Interagency Agreement, Bluewater Uranium
Mine Sites, Prewitt, New Mexico
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Attachment 11 Department of Interior Letter from
Mr. Ed Cassidy, Deputy Assistant Secretary -
Policy, Management ‘and Budget, to
Jeff Zelikson, Director of the EPA Region 9
Hazardous Waste Management Division,
Dated August 7, 1991

Attachment 12 EPA Letter Responding to Mr. Cassidy’s

RAugust 7, 1991 Correspondence, Dated
October 2, 1991 '
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1@5 UNITED STATES ENVIRCNMENTAL PROTECTION AGENCY
e WASHINGTCN, D.C. 20460
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AG 22 I
. QPPICE OF
GENERAL COUNSEL

MEMOR ANDUM

SUBJECT: CERCLA Liability of Indian Tribes and RBRIA

e gosesn Feecand o HECJM[D

Attoraey e .
3 199
THRU: Earl Salo%,
' Assistant {(,/Qnaral Counsel for Superiund OfFice OFREbIONuL coun
. . N ”L'L
TO: Addrsssees REHO

Larry Jensen has asked us tc analyze the potential CERCLA
liability of Indian tribes and the Bureau of Indian Affairs
(“BIA") with respect to releases cf hazardcus substances on
Indian lands. We have prepared the attached draft cutline, and

juest your commenti. We 3re particularly interested in your
.clicy views on the following questions:

1. Should BIA ke liakle under CERCLA for relezses of
hazardous subscances on Indian lands, on the kasis of its
cunerghis and trustee interests alone, recognizing that the
answer here may apply to other Federal land management agencies?

2. Should BIA te liable for releases of hazarcous
substancss where it has a role in the management of the facility
7clved? What kind of BIA part-czpat*on should be su*‘icien: te
rwke 1T an operator?

3. I’ BIA i3 deemed to be lLlable as an owner of a facility
cn Indian lands, shculd the facility ke csnsidered ta be a
Federal facilley?

4. Should Indilan trites be Liable under CIZIRCLA Zsr releases
of hazardoug substances cn Indian lands?
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-2 -

Larry hLas expressed an interest in resolving these isgues as
scorn as possidble: therefore, we wculd appreciate Your ccmments by

COB. TUESDAY. STPTEMSER £, 1483.
Attachuent

Addressees:

Henry Longest, 5-393

Chris Grundler, S-364

Lloyd Guerci, S-364¢

Tom Spelcher, ORC, Region VIIZI
Deborah Gatss, ORC, Regicen X
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J7
INDIAN/BIA ISSUES: outline
I. BIA LIABILITY -- CERCLA
A. Liability 1s established by §107. Four categories:

1. Owners and ogperators of a facility

2. Ownsrs and cperators at the tinme of disposal

3. Persons who arranged for treatnment or disposal of

: hazardous substances that they cwned cr posgsegsed.
4. Transporters of hazardcus waste

B. Is BIA an gwner?
1. Possible indicia of owne*shlp
a. U.S. hclds legcal title to Indian
: reservaticenst.

b. BIA has trust rasponSLbility over Iadian
reservations _

¢. BIA must approve any allienatien of Indiaz.
lands

d. BIA nust approve any lease of Iadian lands,

' ané is required by law to evaluate potential
environmental impacss

2. Analysis of §101(20)(A)-- “owner/opserator" does no:
include a person, whe without par<ticipating in the managenment,
holds indicia of cwnership primarily to protect his sacurity
interest in the vessel or facility. . _ o

a. Might show Cong. intent that holding "indicia
is enough to be an owner:

b. Cou‘d analogize to BIA: even though not a
"sacuri y interest," argue that provision means tha: holders of
legal but not beneficial title are not owners unless they
parzicipate in the management

' (1) but aoesn t BIA have an obligation to
participata in the managenment?
: {2) this could mean that 8IA's activitias at
parcicular reservaticns may affect whether it is an ¢cwner.

. c. analogy to §101(20) (A) does noct seen
compelling: c¢ould argue that Congresa was talking about security
interests, neot other kinds of "non-beneiicial" ownership.

£ ownership'

3. Consiscency with nazural rescourcs provisicns ci
K CERCLA
' . §107(f) provides that liability fcor re=leases
ral resources is te trustees for those resources
. Trustees include the United States, Stateas,
8: CIRCLA 5:07(f) requires NC? to designate

!'. There are other types of legal regimes wWith respec: to
Indian lands. For the sake of simplicisy, this cutline adéresses
those Indian lands Whers 22X holds legal title and has trust
responsibility. :
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Fode*al trustees,.

c. §300.72(d) of the NCP designates DOI as
tzustee for damages to nactural resources protectad by treaty (or
other authority pertaining to Native American tribes) or located
on lands held in trust fcr Native American communities

d. §300.72(a) of the NCP designates as trustee
the head of the Federal land managing agency w/re to "resourcss
of any kind located on, over, or under land subject to the
management or protection of a Federal land managing Agency”
(other than navigable watsrs).

e. (1) Could argue that BI as natural
regource trustee, should ke responsible for c’eanups at Iadian
regservations.

_ (2) Contra: trustaeahip for natural
resources has nothing to do with liability for respense costs dus
to releases of hazardous substances.

£f. Liability for BIA based on legal title (and
‘trust responsibility?) may imply that othesr federal aqenc*es aras
liable for land that they manage:

: (3) BLM
(4) DOA-Nationzl Forests
I3 it resgonable to conclude that Congrmess intsnded that the sane
obligations that make the United States a trustee also make it a
liable party under CERCLA?

4. Sovereign immunity :

a. Waivers of SI are gtrictly construed,
especially by DOJ.

b. U.S. agencies are subjact to CERCLA, including
liapility, “in the same manner and to tho same extent as any
nongovernmental entity.”

¢. But no nongoveramental entity is gubject to
liability by virtue of its public trusteeship. Could argue that
waiver of aove:eign imaunity for U.S. trust land (including
Indian resservations, naticnal forests, mining land) from

l1iability based on that trust obligatien is not suttician ly
explicit.

§. Ramificaticns of whether BIA is an Owner

a. If BIA is an owner, it's prokable that other
Fedaral land management agencies, such as BLM and DOA will be
censidered owners. The ¢snverse iz true also.

b. If BIA i3 not considered to be an owner,
private trustees may argues that they are not owners either. We
can arzue that Fedsral trust responsibility is diffsrent, but
it's not a clear winner. _ :

C. Is BIA an Operatass? .
1. Statute does not define "operator."
2. Potential indicia of "operator" status:
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a. Management resgecnsibility over land
b. Approval of lease of facility where hazardeus
.j substance i1s released
¢. Funding of facility
d. Overgight of facility coperations
3. Ranifications for other Federal agencies

D. Did BIA "arrange for disposal?" -- Depends on pa:tiﬁular
faces. '

IT. If BIMA is liable, are Indian reservations "federal
facilities?"” .

A. Consequerlncss
" 1. With some exceptions, Fund money cannct be used for
remedial actions at "federally owned facilities." (CERCLA
§111(e)(3). This does not preclude use of the Fund for removal
actions, '
2. 8120 provisions _

" a., Federal agencies must add contaminated
facilities to list required to submitted under RCRA:

b. EPA to compile Federal Agency Hazardous Waste
Complianca LCocket .
: ¢. After prelirinary assessment, EPA to list

federal facilities on the NPL '

d. PFederal facilities on NPL subject to tizetabls
for preparing RI/FS and coamencsment of remedial action

e. EPA and Federal facility to reach IAG; remedy
selectsd by agreement or by EPA . ) ‘

£. Resgtrictions on property transfer

g. Naticnal security provisioens

h. § 120(a)(4)--State law applies at non-NPL

federal facilities

§120 does not affsct the cleanup standards of §121. But i1iZ
Indian reservations are Federal facilities, then State law may
apply by virtue of §120(a) (4).

3., Exscutive Order 12580
a. Emergency removal actions--ZPA has authority
(B2(g} )
b. Non-emergency removal actions-- authority
rests with EPA unless anothier Agency has "jurisdiction. cuscody.

or control," of the facility. (532(e)) OQOther Agency can redelgace
authority to EPA, but =ust assurs payment in advancs.{cite??)
¢. Renedial action at non-NPL facilities-- same

as non-smergency rezoval (§2(e))

d. Renmedial action at NPL facilities=-- sgame
except that EPA must agree to selection of remedy{cite]

. B. Argument that Indian reservations are Federal
facilitises: :
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1. LI BIA is an "owner” oi the Zacilizy, i< is
difficult to argue tlhat BIA does not have “jurisdiction. custocy
or ccatrol” witnin the meaning of E.C. 12580,

2. Also 1f 3IA is “owne*.” it 1s d*f'icul ‘To argue
Lcnat the resarvation is not a “‘eae*ally owned raciliity' wicain
tae meaning oI §iili (e} (3).

3. Same for §i20: cifficult to argue that reservation

is not "ownec or operated py an agency of the United Sctatas,"

Note that §120 provisions apply whether BIA is deemed to be
an owner o©r an oprerater. Secticn 1lli(e) (3) applies only to
federally owned facilities, and the Executive Order appears to be
aimed mainly at ownership (although an operator as well as an
owner mignt be said to “control" a facility).

C. Arguments that Indian reservations are not Federsl
facilicies, even iI BIA is an owner

_ 1. BIA ownersnip is unique: B8IA does not nave all the
"sticxs! in tae "bundle"incident to ownersaip.
CONTRA: a. The "uniqueness” of BIA ownership appears
to nave little to GO with the provisions of §120 or ill(e) (3); ix
‘Congress intencded that BIA snhould be liashlae, wihy &asan’'tT it maxe
sense IOr the provisionsg on rederal facilities (especially the
ltimitation on Fund expenditures) to apply? '
b. Other agencies may not have all the
"5cicxs in the pundle of ownership either.
(1) 3LM has limited asucthority over mining
lands
(2) DCE facilities, such as Hanford, are
"regssrvations”

2. Mignt argue taat Congress 1ntended the definition
of "owner and operator” to differ among §8107. i1il(e;. and 1230:
taat 5120 aims at racilities thatr are “supstantialily Iederal.,”
wnlie 8107 tries to pase liapility on a mere scintaililia of
connection with a sits. ' .

CONTRA: there is no legisiative nistory to support tiis
view, and the term "owner or operator” is dafined once in tae
statuce {§101(20)}.

3. Calling Indian raservations federal facilities
arguaply would suoject taen to State law under §130(a) (4).
Lnéian reservations genera.ly are not sudject TO State iaw apsent

expregs statutory language. Could argue from tnis chat Congress
aic not intend iIndian reservations to pe rFeaeras: raciliities.

CONTRA: a. Mignt conclude frem this that B2IA is net an
‘owner or operator.’ anc taus not liablie in tae Iirst place:
b. Might also argue that use of term "State
~aw' in si1z0(a) (4, snoulc rce UnAsrstoocC TO mean the 1aw Or the
fruge.
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4. There 18 no indication that Congress speciZica
-nctendced to incluce Indian regervations among federal Tacili

CONTRA: There 1s no indicacion taat Lonc*ess intenaed
for B8IA to be liacie 1in tne first place., -

5. Calling lndian reservations rederal racilit:es
Would pe inconsistent wicth the intent behind CZRCLA §104(4).
wnicna authorizes the President toc enter into cooperative
agreementcs with Inczan ctribes, and otner SARA provisions treacing
Indiang as Statces. :

_ a. Coopsrative agreements are generally a means
of providing Fund money rfor remedial actions, pbut if Indian
reservations are rederal rfacilities, the fund can't be used for
remedial actions. E

p. Likewise, the provisions in §1i20 for remedying
Feceral rfacilities are not consigstent with the use of cooperative
‘agreemants. '

c. Ccoperative agreements stilil could be used for
removal actions, but EPA nas never done this.

CONTRA: It seems possibie to respect all the statutory
provisions dealing speciiically witah Tribes and sinulanceocusly to
CreAT Reservaticns as Ifederal rfacilities. ) '

- J—;.— APAN me -
- -

'IT. Truar P-ann"¢‘h*‘**" A a-cnm CORCLA Tu Cliean Up Hazarcous

Substances On Indian Land

A. General Trust responsibility of the United States Ior
Indian tribes . '

1. Does 1t exist? ‘whence does 1t arisers

2. Does it devolve on BLA? EPA?

B, 'frust r:spon31:1¢1ty :o* nawtura.l rssources unger
CERCLA/NC?
1. Rests witn siA
2. Comparison orf natural rescurce trusteesnlp wWiih
general trusteeship Ifor rsiease of hazardous supstances.

V. wiapiliity oI inQilan wripes under CIRCLA

A. wulapility devcives on "persons."

1. 4inaian tripes not specirfically identiiied as
"persons”
<. 'Persons’ incliudec "associations'": trites could be

associations

3, General rules or sTATULCry construct ion of Indian
tripes _
a. Tuscarora: rederali statutues or general
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appLicacion may abt.iy TO Tribes
D. Sovereign 1mrmunity consideraticns

V. Sovereign 1mTURITY <Cons:ideractions
L. L2 inQlian tripes are not "persons', wnat are tae

.‘
(9}
19}
t

A. Congressional intent

L. NoO specific rerference 1n leg. aisc.

2. £Ln SARA, Congress inserted provisions ¢givang :ndian
trises rignts i1a tlelr sovereign capacity: speciricalilly exempred
indians Ifrcm cost-share ocligation. even wnere Tthe facility was
operated py the State (tripe). -- Could argus an intent to give
indians privileges but not obliigations.

3. Liarpilicy is arguaply inceconsistent with treactnent
of indian tribes &s trustees (see I.B.J.e., supra)

B. Policy Arguments
. 1, indians as wards of tne United States:; no reason
for strict liapilicy
2. 4incians are ¢generally impecunious ,
3. 23ad policy to exempt indians from liapility; could
encourage irresponsible benavior., Better to kaeep threat of '
liapiiity, to pe prosecuted only in egregious cases.
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BLUEWATER NAVAJO URANIUM MINING SITES
I. Introduction

The Environmental Protection Agency (EPA) seeks cost
reimbursement from the Bureau of Indian Affairs (BIA) for
approximately § 464,479.67 for the emergency response removal
action at the Bluewater Navajo Uranium Mining Site. The EPA
believes that the Bureau of Indian Affairs is a potential
responsible party (PRP) with joint and several liability for the
release and disposal of hazardous substances at this Site.

The Bluewater Navajo Uranium Mining Site removal action
began on August 12, 1991, and was completed on September 18,
1991. The removal actlon took place on Native American allotted
lands in the Eastern Agency of the Navajo Natlon, New Mexico.

Mr. Brown Vandever, Mrs. Nonabah Vandever, and Mrs. Natanagah
Esedero are the allotees. Their allotments are held in Trust in
perpetuity by the U.S. Government and administered by the Bureau
of Indian Affairs. The EPA funded removal action reclaimed old
uranium mining pits and waste ore piles. The U.S. Public Health
Service, Agency for Toxic Substance and Disease Registry had
determined the mining pits and ore piles were releasing hazardous
levels of radiation. A complete summary of the Emergency
Response Removal and the events leading to the removal is
contained in Attachment 5 FEDERAL ON-SCENE-COORDINATOR'S REPORT.

There are two other emergency response removal sites located
immediately adjacent to the Bluewater Uranium Mining Site. These
two sites are known as the Bluewater Uranlum Mining Site: Santa
Fe (SFPM) and the Bluewater Uranium Mining Site: Department of
Energy (DOE) respectively.

Santa Fe Pacific Minerals, Inc., holds the mineral rights
and is a PRP on the Bluewater Santa Fe Uranium Site. SFPM
completed a removal action on its parcel on December 2, 1991
under an Administrative Order issued by EPA Region IX.

The Bluewater Department of Energy Site is a federal
facility. The minerals rights are owned by the U.S. Government
and administered by the Department of Energy. The DOE is
currently negotiating the removal action with Mr. George G.
Warnock, the PRP on this site.

In the early stages of the Site health assessment and
removal action planning, the EPA, BIA and DOE met and agreed to
worke closely together to bring a swift and effective solution to
this immediate Public Health problem. Also, from the beginning
of this project, the BIA indicated their willingness to
participate as a signatory in an Interagency Agreement which
would provide funding for the removal action. The record shows,
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however, that during EPA Site mobilization, the BIA informed the
EPA that they had chosen not to participate in the removal.

Given the serious nature of hazards attributed to the site and
the need to begin the removal promptly, the EPA had no choice but
to proceed on schedule to undertake the required response. The
EPA now seeks cost reimbursement from the BIA to replace
Superfund monies spent for removal action.

II. Basis of Liability

The EPA believes that the BIA has joint and several
liability under CERCLA for the Bluewater Navajo Uranium Mining
'Site. The EPA assigns direct CERCLA liability to the BIA for the
following three reasons:

1) The BIA arranged for the releases and dlsposal hazardous
substance at the Site.=*

2) The BIA performed-actlons and made decisions that conferred:
"Owner or Operator" status in the BIA as defined in CERCLA.

- 3) The BIA had 51gn1f1cant "Operational Control" of the mlnlng
operations at the Site.*# .

Premise No. 1: The BIA "Arranged for Disposal".

When the Federal Government (BIA), acting in its capacity as
Federal Trustee, arranged for the uranium mining leases on behalf
of the Native American allottees, it also arranged for the-
contemporaneous release and disposal of hazardous substances on
the Site.

Both active and abandoned uranium mines are inherently
associated with the release of hazardous substances. The
releases are in the form of 1) alpha radiation emissions from
exposed mining surfaces, waste uranium ore piles, and overburden
and 2) gama radiation emissions originating from these same
sources. When a uranium mine ceases operation and is abandoned
without proper closure, the exposed uranium mining surfaces and
waste piles will continue to emit radiation for thousands of
years.

* See Attachment 3. Federal Register Excerpt: U.S. vs Aceto Agr. Chemicals Corp.

** See Attachment 4. Hazardous Materials Control Magazine Excerpt: Virginia; U.S. District Court for
Eastern Pennsylvania rules that the Federal Government is Responsible for the
Cleanup’ at FMC's Avex Fibers Front Royal Plant.
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The Atomic Energy Commission (AEC), the US Geological Survey
(USGS), and the Bureau of Land Management (BLM) advised and
corresponded directly with the BIA Real Property Branch _
throughout the uranium mining lease process. These three Federal
Agencies possessed sophisticated, state-of-the-art expertise
regarding radiation and mining. The record shows that on
numerous occasions the USGS warned the BIA Real Property
Management Branch that the mining companies leasing the Native
American allotments had abandoned or were about to abandon their
mining operations without proper closure. It follows that the
BIA knew or should have known that the uranium mining operations
could potentially generate hazardous releases of radiation. The
EPA believes the BIA should be held jointly and severally liable
for releases of the radiation because they failed to require the
mining company to properly reclaim the mining site prior to
vacating the site.

Premise No. 2: The BIA was an "Owner or Operator" in its
capacity as Trustee.

When the BIA gave each mining company permission to conduct
uranium mining operations on Native American allotments, the EPA
believes the BIA acted in the same manner as an "Owner or
Operator" as defined by CERCLA. That is, as an "Owner or
Operator", the BIA exhibited significant and sufficient control
of the land to become liable. For example, the BIA collected
rents and royalties, set Royalty Schedules, granted permission to.
bring equipment on site, assessed the financial condition of each
prospective tenant company, routinely inspected actual _
operations, required surety bonds, and inspected the allotments
when the tenant mining companies vacated the property. EPA
believes the BIA, as an "owner or Operator", should be held
jointly and severally liable for the subsequent release of
hazardous radiation that occurred when the mining company failed
to properly reclaim the mining site prior to vacating the site.

1

Premise No. 3: The BIA had "Operational Control."

The EPA believes that the BIA exerted operational control of
mine activities at the Site. The record shows that all the
uranium mining companies associated with the Site operated under
lease agreements which were drawn-up and approved by the BIA in
its Federal Trustee capacity. The record shows that the BIA
exercised its control through inspections, environmental
assessments, monitoring production and royalties, observing
violations, stopping operations and imposing corrective actions
as a condition of continued operation. The BIA's real property
staff and its sister Federal Agencies (USGS and BLM) provided
continuous oversite of operational, production, financial,
environmental, and worker health activities.
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Further, the EPA believes the BIA knew or should have known
that the uranium mining operations would cause real problems if
site closures were not properly addressed. The record shows that
while that BIA exerted control of the mining operations in some
cases, it failed to exert its responsibility to prevent the
release of a hazardous substance when the mining company ceased
operations.

III. Other Responsible Parties

_ The EPA conducted a PRP search of the Bluewater Uranium
Mining Site to determine if there were any other viable PRPs
besides the BIA which could be called upon to share in the
funding of the Site clean-up. EPA researched the lease records
beginning with the first mining operations in 1950. EPA was able
to identify those mining companies that operated and caused
releases on the site since. EPA's PRP search revealed, however,
that all the companies have long since gone out of business.

_ EPA also examined the State of New Mexico Corporate
Commission records, New Mexico Bureau of Mines records, and AEC
historical and contractor records and computerizes corporate
information data bases to determine if any descendant companies
were still in business. EPA could not find any such companies
which could be required to conduct the clean-up.

The EPA searched for the whereabouts of individual PRPs who
operated uranium mines and caused releases on these allotments.
EPA did not find any persons living who met the criteria of
operated and causing a release. In fact, our search revealed
that most of the mining operators are deceased having died of
lung cancer. ’

Lastly, the EPA considered the financial viability of the
Individual Native American allottees. The EPA determined that
allottees financial resources were extremely limited and none of
the allotees could afford to contribute to the response action.

IV. Costs

Laguna Construction $ 232,626.70

EPA B $ 155,662.27

TAT $ 46,505.70

ATSDR $ 10,000.00 (est)

ERT $ 20,000.00 (est)

REAC* S 30,000.00 (est)
S 464,479.67.
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ATTACHMENT 1

The following documentary evidence in Attachment 1 substantiates
the premise that "The BIA arranged for the release and dlsposal
of a hazardous substance at the Site." The exhibits in .
Atachment 1 consists of 27 documents taken from one BIA lease
file. They make up approximately 10 % of the total number of
file documents the EPA has gathered to date. The remaining 90%
not included in this report are very similar and should be used
to further document the facts of this case agains the BIA if need
be. They have not been included as part of this report only for
the sake of expedlency.
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Exhibit No. 1. OCT. 30, 1950, Memo From: AEC
- To: C. Curran

a) AEC assays samples from the Brown Vandever allotment.

b) AEC requests communication regarding location and size of
deposit.

c) AEC reports that sample represents a good grade of Uranium.

The Federal Trustee (BIA) received advice from its sister Pederal
Government Agency (AEC) prior to its arranging the uranium mining
lease for a Native American allottee.’

Exhibit No. 2. Nov. 14, 1950, Memo From: USGS
To: BIA

a) USGS reports that sample assays for Brown Vandever, Nonabah
Vandever, and Natanagah Esedero allotments "are of no
value".

b) USGS advises BIA to lease land anyway for the value of the
rent.

The Federal Trustee (BIA) received advice from its sister Federal
Government Agency (USGS) prior to its arranging the uranium
mining lease for three Native American allottees.

Exhibit No. 3. June 12, 1959, Memo From: BIA
' ' To: UsGSs

a) BIA advises USGS that New~Mex Minerals Corporation requested
permission to negotiate a mining lease on the Brown Vandever
allotment to prospect for Uranium.

b) BIA advises USGS that Federal Uranium Mining Corp. canceled
lease on Brown Vandever allotment and was free to lease to
New-Mex Minerals Corporation.

c) BIA advises USGS that it made an inquiry to_the potential ’
lessee regarding a possible bonus.

The Federal Trustee (BIA) advises USGS that it is negotiating a
lease with New-Mex Minerals Corporation. BIA advises USGS that
it asked the New-Mex Minerals Corporation for a possible bonus
for the best interest of Brown Vandever.

Exhibit No. 4. June 18, 1959, Memo From: USGS
To: BIA

a) USGS advises the BIA that leasing the Nonabah:Vandever
allotment would be in the allottee's best interest.

The Federal Trustee (BIA) received recommendation from USGS that
"jt would be in the best interest of the allottee to continue to
negotiate a mining lease'.

A
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Exhibit No. 5. Dec. 3, 1959, Memo From: BIA
To: USGS

a) BIA advises USGS that WCT Engineering Co. requests permission
to lease the Nonabah Vandever and Natanagah Esedero
allotments.

b) BIA advises USGS that they have requested WCT's mining
capabilities, finances, and type of organization
BIA requests USGS recommendation and requests a bonus for the
allotees.

The Federal Trustee (BIA) requested views from the USGS prior to
its arranging the uranium mining lease for the Native American
allottees.

Exhibit No. 6. Feb. 8, 1959, Memo From: USGS
To: BIA

a) USGS advises the BIA that leasing the Nonabah Vandever and
Natanagah Esedero allotments would be in the allotees!' best
interest.

The Federal Trustee (BIA) received recommendation from USGS that -
"jt would be in the best interest of the allottee to continue to
negotiate a mining lease".

Exhibit No. 7. Feb. 3, 1960, Memo From: BIA
To: USGS

a) BIA advises USGS that Mr. Donald W. Wright requests
permission to lease the Brown Vandever allotment.
b) BIA requests USGS recommendation from USGS.

The Federal Trustee (BIA) requested recommendation from (USGS)
prior to its arranging the uranium mining lease for the Native
American allottee.

Exhibit No. 8. Feb. 8, 1960, Memo From: USGS
To: BIA

a) USGS advises the BIA that leasing the Nonabah Vandever
allotment would be in the allottee's best interest.

The Federal Trustee (BIA) received recommendation from USGS that

"jit would be in the best interest of the allottee to continue to
negotiate a mining lease".
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Exhibit No. 9. May 7, 1962, Consent to Lease Fr: Brown Vandever
To: BIA

The Federal Trustee (BIA) receives allotees consent to lease as
part of its arranging for a uranium mining lease for a Native
American allottee. Note that the Brown Vandever, the allottee,
does not sign affix his signature to this document, but rather
gives his thumbprint. This certainly is a symbolic demonstration
of the trust that Mr. vandever had to place in his Federal
_Trustee, the BIA. It, in turn, emphasizes the important
fiduciary responsibility placed on the BIA to protect the rights
of the Native American allottee as a Ward of the Federal
Government.

Exhibit No. 10. April 25, 1962, Memo From: Homer Scriven
To: BIA

a) Scriven submits application to BIA for a uranium mining
lease, and his statement of financial condition.

b) request approval to move equipment to the allotees mining
site.

The Federal Trustee (BIA) receives a uranium mining lease
application on behalf of the Native American allottee.

Exhibit No. 11. May 11, 1962, Memo From: BIA
- : To: USGS

a) BIA advises USGS that Mr. Homer Scriven of San Mateo, New
Mexico has made application to lease the Brown Vandever
allotment to mine- Uranium.

b) BIA attaches financial condition statement and Consent to

Lease.

c) BIA requests USGS recommendation to lease the Brown Vandever

allotment for Uranium mining.

The Federal Trustee (BIA) sends USGS a copy of Scriven's
application for a uranium m1n1ng lease on Mr Vandever's allotment
and a statement of Scriven's financial condition. BIA requested’
a recommendation from the USGS prior to it's arranging the
uranium mining lease.

Exhibit No. 12. May 15, 1952, Memo From: USGS
To: BIA

a) USGS advises the BIA that leasing the Brown Vandever
allotment would be in the allottee's best interest.

b) USGS summarizes the history of the mining operation on this
allotment.

The Federal Trustee (BIA) received recommendation from USGS that

"it would be in the best interest of the allottee to continue to
negotiate a mining lease". :
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Exhibit No. 13. July 23, 1962, Memo From: Commissioner, BIA
' To: Area Director, BIA

a) BIA Commissioner authorizes the BIA Area director to lease
the Brown Vandever allotment.

b) BIA Commissioner aﬁthorized Percentage of Royalty Schedule
for Uranium and Other Minerals associated there as
satisfactory.

The Commissioner of the BIA in Washington D.C. receives the
mining lease application on behalf of the Native American
allottee and authorizes the BIA Area Office in Gallup, New Mexico
to negotiate a lease. The Commissioner determines that the
Royalty Rates were satisfactory.

Exhibit No. 14. Sept. 28, 1962, Telegram
From: Hutchison, Chief, Real Property
Management Wash D.C.
To: Haverland, Area Director,
Gallup, NM.

‘a) BIA Washington requests Royalty Rates from Gallup Area Office
for the Brown Vandever allotment and wants to know if they
are current.

b) BIA'Washlngton requests Gallup to obtain m1n1ng
supervisors recommendations on new rates

The Acting Chief, BIA Real Property Management Branch, in
Washington D.C., requests the BIA Area Office to air mail Royalty
Rates, asks if they are current, and requests a recommendation
from the USGS mining supervisors on Royalties Rates.

Exhibit No. 15. Sept. 28, 1962, Memo
From: Haverland, Area Director,
Gallup, NM.
To: Hutchison, Chief, Real Property
Management Wash D C.

a) BIA Washington requests Royalty Rates from Gallup area Office
for the Brown Vandever allotment and wants to know if they
are current.

b) BIA Washington requests Gallup to obtain mining
supervisors recommendations on new rates

The Acting Chief, BIA Real Property Management Branch, in _
washington D.C., requests the BIA Area Office to air mail Royalty
Rates, asks if they are current, and requests a recommendation
from the USGS mining supervisors on Royalties Rates.
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Exhibit No. 16. Oct 1, 1962, Memo From: BIA
. ' o To: USGS

a) BIA requests USGS recommendation on Royalty Rates for the
Brown Vandever allotment. '

The Federal Trustee (BIA) requesté USGS for recommendation on
Royalty Rates. :

s

Exhibit No. 17. Oct 3, 1962, Memo From: USGS
' To: BIA

a) USGS advises the BIA that Royalty Rates for the Brown
Vandever allotment are satisfactory.
b) USGS advises the BIA that Royalty Rates for the Brown
" Vandever allotment is 12%-25%. :

The Federal Trustee (BIA) received recommendation from USGS on
Royalty Rates. )

"Exhibit No. 18. June 2, 1964, Mine Inspection Report From: USGS
‘To: BIA

a) USGS advises BIA that it's May 7, 1964, inspection of the
Mesa Mining Company operation on the Brown Vandever allotment
revealed two radon daughter concentrations were 50 times the
recommended work level and attributed the problem to two
inoperable exhaust fans. USGS reported that the mining
superintendent immediately ceased operations and has since
corrected the problem by bringing the fans back on line. USGS
states that the air flow has 1ncreased by a factor of six and
the alr appeared to be good.

b) USGS advises BIA.that Mesa Mining Company has opened an old
incline, reconditioned three holes for ventilation, and
entered an old Stope. The USGS reviewed old mining maps,
mine production levels (100-300 .tons per month), worker and
mining operation techniques, and estimated that the reserves

of uranium ore remaining were small

The Federal Trustee (BIA) receives USGS Mine Inspection Report
containing operational information and status of the uranium
mining lease on the Native American allottee. USGS reports that
they shut down the mining operation because of Worker Health
Problems relating to inadequate ventilation (A radon gas

. consideration).
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Exhibit No. 19. Aug. 28, 1964, Mine .Inspection Report From: USGS
: : To: BIA

a) USGS advises BIA that it's August 13, 1964, inspection of the
Mesa Mining Company operation on the Brown Vandever allotment
revealed that 520 tons of ore had been mined from two places:
the development headings and the room in the northwest room.
Also, the report stated that the ventilation had improved
with the construction of the connection of the entry from the
northwest section to the main haulage drift.

The Federal Trustee (BIA) receives USGS Mine Inspection Report
containing operational information and status of the uranium
mining lease on the Native American allottee. The USGS reports
- on production figures and that ventilation has improved with the
construction of an additional entry (a Worker Health Issue).

Exhibit No. 20. Nov 24, 1964, Mine Inspection Report From: USGS
S _ S To: BIA

a) USGS advises BIA that it appears that Homer Scriven has
abandoned the Mesa Mining Company operation on the Brown
Vandever allotment and all equipment was gone. It advises the
BIA that it will be necessary to condition the incline portal
and the ventilation holes.

‘The BIA received a warning from USGS that Mesa Mining Company has
abandoned it lease operation. The USGS warns the BIA that the
portals of the old incline were open and that must be closed .if
the lessee does not intend to reopen.

Exhibit No. 21. June 7, 1965, Mine Inspection Report~From; USGS
To: BIA -

a) USGS advises BIA that it appears that Homer Scriven has
abandoned the Mesa Mining Company operation on the Brown
Vandever allotment and all equipment was gone. It advises the
BIA that the leased lands are not in condition for
abandonment. The USGS advises the BIA to require the Mesa
Mining Company to condition the land to its original state.

The BIA received a warning from USGS that Mesa Mining Company has
abandoned it lease operation. The USGS advises the BIA that the
leased lands are not in condition for abandonment and tells BIA
to take corrective action to require Mining Company to restore
the lease land to its original state..
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Exhibit No. 22. Dec, 12, 1965 Mine Inspectlon Report From USGS
"To: BIA

a) USGS States that the Brown Vandever allotment was assigned
from the Mesa Mining Company to the Cibola Mining Company.

It appears that no one is working this mine and that all
equipment had been removed. '

b) The USGS advises the BIA that the former superintendent of
the mine told him that the State Mining inspector told the
lessees they could not operate the deep trench.

c) The current superlntendent stated Cibola plans to start an
underground mine next year.

d) The USGS advises the BIA that Cibola Mlnlng Company must

» close the old portals before the lease is relingquished if
they do not intend to reopen the mine.

The BIA received a warning from USGS that Mesa Mining Company has
abandoned it lease operation. The USGS advises the BIA that the
leased land are not in condition for abandonment and tells BIA
to take corrective action to require Mining Company to restore
the lease land to its original state. The USGS warns the .BIA
that the inclines must be closed if the lessee does not 1ntend to
reopen.

Exhibit No. 23. Sept. 12, 1966, Mine Inspection Report From:USGS
To: BIA

a) USGS advises that no work was done since November 1964.
b) All 'work was done on the surface with three trenches dug on
. the outcrop.

c) 60 tons of ore were shlpped to the mill in June @ (26%U308).

d) No one was there but it appeared that the mine would be
abandoned. The. incline was still open.

e) The USGS advises the BIA that Cibola Mining Company must
close the old portals along with several portals

f) The USGS advises the BIA to contact the Cibola Mining Company
at an early date. , ,

The USGS advises the BIA the uranium mining lease appeared to be
abandoned. The USGS warns the BIA that the portals of the old
incline were open and that the inclines and several holes must be
closed if the lessee does not intend to reopen.

Exhibit No. 24. Oct 4, 1968, Memo From: BIA
' - To: USGS
a) BIA requests USGS to furnish an-up-to-date status report of
’ the operations on the Brown Vandever allotment lease and the

status of the Cibola account.

The BIA wants to know what happening to the land it 1leased.
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)

Exhibit No. 25. OCT. 17, 1968, Mine Inspection Report From: USGS
To: BIA

a) USGS advises the BIA that the conditions were identical with
those found in the September 12, 1966 inspection.

b) All work has stopped.

c) All mining equipment has been removed.

d) A total of 141.25 tons of uranium ore were shipped to the a
mill..

e) The old inclines were still open and now caving in.

The USGS8 advises the BIA the uranium mining lease appeared to be
abandoned. The USGS warns the BIA that the portals of the old
incline were open and caving in.

Exhibit No. 26. March 28, 1969, Mine Inspection Repoft From: USGS
' - To: BIA

a) USGS advises the BIA that the conditions were identical with
those found in the October 9,1968 inspection.
b) 2all work has stopped.
c) All mining equipment has been removed.
d) The portals of the old inclines were still open as were now
. several ventilation holes.

The USGS advises the BIA the uranium mining lease appeared to be
abandoned. The USGS warns the BIA that the portals of the old
incline were open. _

Exhibit No. 27. August 9, 1973, Memo From: BIA
To: USGS

a) BIA advises USGS that the Mesa Mining Lease explred on its
own terms effective October 12,1972 .

The Federal Trustee (BIA) advises USGS that the Mesa Mining Lease
expired on its own terms. The Federal Trustee (BIA) did not
follow up or implement the recommendations that the USGS had made
between August 28, 1964 to the present.
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ATTACHMENT 2

Documentary evidence substantiating the premises that "The BIA
performed actions and made decisions that conferred on it "Owner
or Operator" status at the Site as defined in CERCLA."

and
“"The BIA had significant operational control of the mining
operatlons at the Site."

Exhibit 10: April 25, 1962, Memo From: Homer Scriven
To: BIA

a) Scriven submits application to BIA for Uranium Mining Lease,
and his statement of financial condition.

b) request approval to move equipment to the allotees mining
site. '

The BIA is asked to give its permission to allow for mining
operation activities ( i.e. moving men and equipment on site) to
take place.

'

Exhibit No. 13. July 23, 1962, Memo From: Commissioner, BIA
To: Area Director, BIA

a) BIA Commissioner authorizes the BIA Area director to lease
! the Brown Vandever allotment.

b) BIA Commissioner authorized Percentage of Royalty Schedule
for Uranium and Other Minerals associated there as
satisfactory.

The BIA requests Royalty Rates. The BIA (Washington D.C.)
authorized its Area office to is give its permission to allow for
mining operation activities on the Brown Vandever allotment.

Exhibit No. 14. Sept. 28, 1962, Telegram
From: Hutchison, Chief, Real Property
Management Wash D.C.
To: Haverland, Area Director,
’ Gallup, NM.

a) BIA Washington requests Royalty Rates from Gallup area Office
for the Brown Vandever allotment and wants to know if they
are current. '

b) BIA Washlngton requests Gallup to obtain mining
supervisors recommendations on new rates

The BIA regquests Royalty Rates.
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Exhibit No. 15. Sept. 28, 1962, Memo

b)-

From: Haverland Area Dlrector,
Gallup, NM.
To: Hutchison, Chief, Real Property :
' Management Wash D.C.

BIA Washington requests Royalty Rates from Gallup area Office
for the Brown Vandever allotment and wants to know if they
are current.

BIA Washington requests Gallup to obtain mining

supervisors recommendations on new rates

The BIA requests Royalty Rates.

Exhibit No. 16. Oct 1, 1962, memo From: BIA

a)

To: USGS

BIA requests USGS recommendatlon on Royalty Rates for the
Brown Vandever allotment.

The BIA requests USGS for recommendation on Royalty Rates.

Exhibit No. 17. Oct 3, 1962, Memo From:.  USGS

To: BIA
a) USGS advises the BIA that Royalty Rates for the Brown

b)

Vandever allotment are satisfactory.
USGS advises the BIA that Royalty Rates for the Brown
Vandever allotment is 12%-25%.

The BIA received recommendation from the USGS on Royalty Rates.

Exhibit No. 18. June 2, 1964, Mine Inspection Report From: USGS

a)

b)

To: BIA

USGS advises BIA that it's May 7, 1964, inspection of the
Mesa Mining Company operation on the Brown Vandever allotment
revealed two radon daughter concentrations were 50 times the
recommended work level and attributed the problem to two
inoperable exhaust fans. USGS reported that the mining
superintendent immediately ceased operations and has since
corrected the problem by bringing the fans back on line. USGS
states that the air flow has increased by a factor of six and
the air appeared to be good.

USGS advises BIA that Mesa Mining Company has opened an old
incline, reconditioned three holes for ventilation, and

‘entered an old Stope. The USGS reviewed old mining maps,

mine production levels (100-300 tons per month), worker and
mining operation techniques, and estimated that the reserves
of uranium ore remaining were small.
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The BIA exercised its authority to control the operation of the
Uranium Mining Operation. The USGS, the inspection and
investigative agent for the BIA, determined that industrial
hygiene work levels for radon were exceeded by 50 times. It
caused the Mesa M1n1ng Company to cease m1n1ng operation until
adequate ventilation is provided.

Exhibit No. 19. Aug. 28, 1964, Mine Inspection Report From: USGS
- To: BIA

a) USGS advises BIA that it's August 13, 1964, inspection of the
Mesa Mining Company operation on the Brown Vandever allotment
revealed that 520 tons of ore had been mined from two places:
the development headings and the room in the northwest room.
Also, the report stated that the ventilation had improved
with the construction of the connection of the entry from the
northwest section to the main haulage drift.

The USGS advises the Federal Trustee (BIA) that the ventilation
has improved because Mesa Mining constructed a connectlon to the
entry from the north west section.

Exhibit No. 20. Aug. 28, 1964, Mine Inspection Report From: USGS
To: BIA

a) USGS advises BIA that it appears that Homer Scriven has
abandoned the Mesa Mining Company operation on the Brown
Vandever allotment and all equipment was gone. It advises the
BIA that it will be necessary to condltlon the incline
portal and the ventllatlon holes. -

The USGS advises the Federal Trustee (BIA) that Mesa Mine has
abandoned its operation and removed its equipment. It advises
the BIA that it will be necessary to condition the incline portal
.and the ventilation holes.

Exhibit No. 21. June 7, 1965, Mine Inspection Report From: USGS
- To:  BIA

a) USGS advises BIA that it appears that Homer Scriven has
abandoned the Mesa Mining Company operation on the Brown
Vandever allotment and all equipment was gone. It advises the
BIA that the leased lands are not in condition for
abandonment. The USGS advises the'BIA to require the Mesa
Mining Company to condition the land to its original state.

The BIA received a warning from USGS that Mesa Mining Company has
abandoned it lease operation. The USGS advises the BIA that the
leased land is not in condition for abandonment and tells BIA to
. take corrective action to require Mining COmpany to restor e he -
lease land to its original state..
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Exhibit No. 21. June 7, 1965, Mine Inspection Report From: USGS
To: BIA

a) USGS advises BIA that it appears that Homer Scriven has
abandoned the Mesa Mining Company operation on the Brown
Vandever allotment and all equipment was gone. It advises the
BIA that the leased lands are not in condition for
abandonment. The USGS advises the BIA to require the Mesa
Mining Company to condition the land to its original state.

The BIA received a warning from USGS that Mesa Mining Company has
abandoned its lease operation. The USGS advises the BIA that the
leased land is not in an acceptable condition for abandonment and
tells BIA to take corrective action to require Mining Company to
restore the lease land to its original state.

Exhibit No. 22. Dec, 12, 1965, Mine Inspection Report From: USGS
To: BIA

a) USGS States that the Brown Vandever allotment was assigned
from the Mesa Mining Company to the Cibola Mining Company.

It appears that no one is working this mine and that all
equipment had been removed.

b)  The USGS advises the BIA that the former superlntendent of
the mine told him that the State Mining inspector told the
-lessees they could not operate the deep trench.

c) The current superintendent stated Cibola plans to start an
underground mine next year.

d) The USGS advises the BIA that Cibola Mining Company must
close the o0ld portals before the lease is rellnqulshed if
they do not intend to reopen the mine.

The BIA received a warning from USGS that Mesa Mining Company has
abandoned it lease operation. The USGS advises the BIA that the
leased land are not in condition for abandonment and tells BIA
to take corrective action to require Mining Company to restore
the lease land to its original state. The USGS warns the BIA
that the inclines will have to be closed if the lessee does not
intend to reopen.

Exhibit No. 23. Sept. 12, 1966, Mlne Inspection Report From: USGS
: - To: BIA

a) USGS advises that no work was done since November 1964.

b) All work was done on the surface with three trenches dug on

‘ the outcrop.

c) 60 tons of ore were shipped to the mill in June @ (26%U308) .

d) No one was there but it appeared that the mine would be

' abandoned. The incline was still open.

e) The USGS advises the BIA that Cibola Mining Company must
close the old portals along with several portals

f) The USGS advises the BIA to contact the Cibola Mining Company
at an early date.
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The USGS advises the BIA that the uranium mining lease appeared

to be abandoned. The USGS warns the BIA that the portals of the
old incline were open and that they and several holes will have

to be closed if the lessee does not intend to reopen. "

Exhibit No. 24. Oct 4, 1968, Memo From: BIA
To: USGS
a) BIA requests USGS to furnish an up-to-date status report of

the operations on the Brown Vandever allotment lease and the

status of the Cibola account.

/

The BIA wants to know what is happening to the land it leased.

Exhibit No. 24. Oct 4, 1968, Memo From: BIA
To: USGS
a) BIA requests USGS to furnish an up-to-date status report of

the operations on the Brown Vandever allotment lease and the

status of the Cibola account.

The BIA wants to know what is happening to the land it leased.

Exhibit No. 25. OCT. 17, 1968, Mine Inspectlon Report From: USGS

a)
b)
c)
d)

e)

- To: BIA

USGS advises the BIA that the conditions were identical with
those found in the September 12, 1966 inspection.

All work has stopped.
All mining equipment has been removed.

A total of 141.25 tons of uranium ore were shipped to the a

mill..

The old inclines were still open and now caving in.

The USGS advises the BIA the uranium mining lease appeared to be

abandoned.

incline were open and caving in.

The USGS warns the BIA that the portals of the old

'Exhibit No. 26. March 28, 1969, Mine Inspection Report From: USGS

To: BIA

USGS advises the BIA that the conditions were identical with -

those found in the October 9,1968 inspection.
All work has stopped.
All mining equipment has been removed.

The portals of the old inclines were still open as were now

several ventilation holes.
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The USGS advises the BIA the uranium mining lease appeared to be
abandoned. The USGS8 warns the BIA that the portals of the old
incline were open.

Exhibit No. 27. August 9, 1973, Memo From: BIA
- To: USGS

a) BIA advises USGS that the Mesa Mining Lease expired on its
own terms effective October 12 1972 '

The Federal Trustee-(BIA) advises USGS that the Mesa Mining Lease
expired on its own terms. The Federal Trustee (BIA) did not
follow up or implement the recommendations that the USGS had made
between August 28, 1964 to the present.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION Vi :
999 18th STREET - SUITE 500 CONFIDENTIAL

A

N
\’ - DENVER, COLORADO 80202-2405
et ame FOIA EXEMPT

MEMORANDUM

TO: Doug Dixon, OECM

Joe Freedman, 0GC - 7TEY WORK PRODUCT PREPAREL

David Coursen, 0GC SORSTIT=
Steve Smith, . OECM FATION OF LITIGATION |

Marc Radell, S5RC
Mark Chandler, 6RC
Linda Wandres, 9RC
Jean Rice, 9RC
Deborah Gates, 10RC

FROM: Jane Gardner, Office of Regional Counsel, Region 8
SUBJECT: BIA Liability Conference Call

As you may know, Region 8 has been conducting a removal
action under & 106 of CERCLA, as amended, 42 U.S.C. 8 9606, on
the Rocky Boy's Indian Reservation in northern Montana. Attached
is a summary of. actions by the Region and EPA Headquarters
concerning BIA involvement at the site and efforts by the Region
to determine the liability status of BIA for this particular site
and CERCLA sites in general. (Attachment 1). In May of 1988, the
Region received a request from EPA Headquarters to withhold
issuance of a notice letter to BIA until 1liability issues are
resolved. (Attachment 2). In light of the memo, the Region
wrote a formal request to the Office of General Counsel on May
24, 1988, requesting a legal opinion on this issue and other

related issues. (Attachment 3). In the ensuing six months,
several memoranda were drafted at EPA Headguarters on the issue.
(Attachments 4,5,6,7, 10,11). The ultimate conclusion, as the

Region understands it, is that the issue of BIA liability should
be decided on a case-by-case basis.

Region VIII  believes, on the basis of information received
from the tribe and BIA through a 8 104(e) notice letter, that the
specific facts of the Rocky Boy removal . action warrant
consideration of the BIA as a PRP at this site. (See Attachments
8,9). As such, the Region would like to issue a & 106 notice
letter to the BIA, informing them of potential 1liability at the
site and offering an opportunity to participate in the response
action at the site (now estimated at a cost of $3 million for
dioxin removal and incineration).

The Region has developed an enforcement strategy for this

site that involves presenting the liability and factual issues to
EPA Headquarters for concurrence in either negotiating a 8§ 106
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Administrative Order on Consent or issuing a unilateral order if
negotiations fail. (Attachment 12). In addition, the Region has
recently received guidelines for DOJ concurrence in proposed EPA
administrative orders to federal agencies pursuant to Executive -
Order 12580. (Attachment 13).

We are avare that other regions have CERCLA sites in which
BIA may be a potentially responsible party (PRP). We are also
aware of the precedential implications of naming BIA as a PRP
at the Rocky Boy site. We believe, however, that it is
appropriate to seek contribution from BIA for the response action
at this site and would like to proceed in this direction. As
part of our enforcement strategy, we are requesting that all
“interested Regions and other interested agency attorneys
‘participate in a conference call to discuss factual situations
involving BIA in other Regions, and whether other Regions are
interested in Jjoining Region 8 in presenting these issues to EPA
Headquarters, with the ultimate goal of determining the range of
enforcement tools available in these cases.

A conference call has tentatively been 'set for February 21
at 4 p.m. Eastern time. If you are interested in participating,
or if you have any questions, please call Jane Gardner, Region 8
Office of Regional Counsel, at FTS 564 7548. The number to call
for the February 21 conference call 1is FTS 245 3841. I would
also like to request that the documents included in this package
be kept confidential, for wuse only on this internal agency
conference call.

Attachments

ce:sadie Hoskit, SoEA
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BIA LIABILITY

Focus on evidence of BIA’s managerial and other active involve-
ment with the Site. Be specific; break the Agency’s involvement
down into as many different factors as possible. When taken
together, these factors may well support a case of operator
liability. :

What did BIA do at the Site?

- leased the land; note any applicable provisions/clauses
in leases

- managed the lease - What elements did this involve?
Bonding, financial arrangements, etc.

- managed specific activities on the land in question:
Identify and discuss BIA’s role, time spent at the Site;
etc. ’

- inspection role; how, why, how often, and by whom were
inspections conducted? '

- focus in particular on BIA’s authority and/or ability to
control activities conducted on the land. How did BIA
exert such control? What gave BIA this authority?

- focus on any activities that BIA performed that typically -
would be performed by a landowner for his own land.
(Indicia of ownership or operator status)

- imposition of safety or other requirements on lessee?

- involvement with or control of day-to-day operations at
the Site :

- capacity to influence decisions re use of or clean up of
Site

- involvement with or control over disposal practices for
hazardous substances

- activities undertaken or directed by BIA that exacerbated
the environmental danger at the Site
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, __ | ATTACHMENT |7

- BIA LIABILITY STRATEGY

1. Compile data received by 12/5 from western regions concerning
fact situations in each region in which BIA might be liable for
superfund costs

a. estimated time to complete: 8 hours in 1 week period
b. 'summary report,yith conclusions

2. conference call with western regions to discuss fact
situations and need for BIA cost contribution; regional priority
perspective

3. prepare legal memo detailing unique legal basis for finding
BIA liable as owner/operator without flndlng Indian reservations
to be Federal Facilities

a. estimated time to complete: with support of regions 9 and
10, ' month of legal research and coordination, each

regional attorney working approx. 10 hours
b. estimated time to complete by region 8 attorney alone: 30
hours :

4. Each region draft up notice letter and 106 Administrative
Order either on consent or unilateral based on best fact
situation demonstrating BIA liability

a. estimated time to complete: 8 hours

5. coordination of meeting in Washington DC with western regions
and EPA Headquarters (0OGC, OECM, OSWER, OWPE) to present notice
‘letter and order for HQ concurrence ’

a. estimated time to complete: 1 month, with 8 hours of work

At such point, it will be the responsibility of HQ to decide
whether to submit order to DOJ for concurrence pursuant to
Executive Order 12580. Until BQ makes decision, no reglonal
involvement required. If HQ decides to submit order to DOJ,
additional time required to consult with DOJ=20 hours
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